relies on the requirement of section 77.1713(c) that the certified person
must make a report of the nature and location of any hazardous condition
found to be present at the mine in further support of its Interpretation of
the standard, and cites Judge Stewart's decision in Secretary of Labor v.
Bill's Coal Company, Inc., 1 FMSHRC 167 (1979) (Judge Stewart interpreting
77. 1713(c) ), wherein he stated that:

The operator's failure to record the existing hazards
was negligent in that the conditions were visually
apparent.

Petitioner submits that Judge Stewart's interpretation of section
77. 1713 (c) in Bill's Coal Company, Inc. and the interpretation which
gives substance to this standard, in general, compels an interpretation
consistent with that of Inspector Spurlock's, that the section is violated
not only by the complete failure to examine working areas at least once
per shift, but also by the failure to carry out these examinations in
a competent manner by failing to discover the hazardous conditions that
are present,

Petitioner argues further that section 77.1713(a) was also violated
when foremen Marcum and Ellison went into the pit to make an examination
a few minutes before the accident and failed by their cursory inspection
to discover not only the apparent hazards but also the imminent hazard
of the rock fall which took place within a few short minutes after this
"inspection".  In support of this conclusion, the petitioner cites the
Commission's decision in Peabody Coal Company v. Secretary of Labor, 1 FMSHRC
1494 (1979), where the Commission stated:

The regulation is broadly worded and requires, among
other things, that a designated certified person
examine working areas for hazardous conditions aj3
often as is necessary for safety and that any conditions
noted be corrected by the operator.

In conclusion, petitioner maintains that section 77.1713(a) was
violated when the respondent failed to competently examine the work areas
and thus failed to identify the hazardous conditions present there. This
occurred, states the petitioner, not only when the first shift foreman
Ellison conducted his regular on-shift examination (if it was earlier
than the examination conducted with second shift foreman Marcum) but
also when Ellison and Marcum again entered the pit shortly before the
accident to carry out another examination and failed again to detect
the hazards.

Failure to perform adequate^ jjnsji^^tion ^and_ to i jrecprd hazardous conditions,

The inspector testified that he cited this condition because of his
assumptign that the accident was caused by a hazard (loose unconsolidated
rock) which he believed should have been detected and recorded by shift
foreman David Ellison.  The citation which he issued states that "Inadequate"

1073at word, which states in part "to inspect or test for evidence of
